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I¥ THE SUPERIOR COURT OF 'THE VIRGIN ISIAND:

DIVIGION 9F BT. CROIX: KINGEHILL

HODA EREHD YUIEF BAMED , i CASE RO SX-13«0I-47
; ‘
Plaintiff, 1 ROTTION FOR DIVOROE
)
v )
. !
HISHAM MOHAMMED HAMED , i
i
Defendant. )
3
DRRER,

THIS MATTER comes befors the Court op Pefandant Hisham Mohammed
Hamed's (“Mr. Hamed”) Motion to Dismiss Divorce Complaint for the
Family Court’s lsck of jurisciction absent a valid marriage, and

faintiff Hoda Fathi Yussf Hames’ s {"Ma. Hamed”) Cross Motion for
Partial Summary Judgment declaring the parties’ marrizge valid, Bs
both motions are premised on whether or not the partias’ had s lagal
marriage, this Court shall consider beth motinns as effecting the
Sane purpose, namely moticns for Summary Judgment, -and render a
sotbined order on both, For the resgsens that fgllow, My, Hamed s
Motion te Dismiss the Divorce Complaint iz GRANTED ard Ma. Hamed' s
Cross Motion for Partial fummary Judgment iz DENIED.

BACECROUWD

In this case, nsitlher PRYLY Contests that on May 7, 1993, hothk

partiss participated in an Islamic mATrlage cersmony ot the Islamic
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Mesgue on the islapd of st Crelx in the 0.5, Virgin Talmnds.*
Fallowing the cEramony, The parties were jssusd o "Marriage
Certificate” by tha Virgin Islandslxnt@rﬂational Islamic Socisty, ang
signed by the Imam of the mozque, certifying thar a marelage had bhean
antered.? Both parties alsc acknowladoe !:h.at a valid Yirgin Islands
Marriage Cartificate was ot ebtelned elther before or afres the
abivemsniioned religiows ceramony during the pariod of the partiss’
cohabitation.® Tt is alag vncontested that in 2008 both partiss
applisd 1o the Superior Court of the ¥Yirgin Islands for a Merrisge
license. However, that lirengs was never completad by a later
solemnization, as reguired by Virgin Islands Law, "’

Despite having never obtaissg a valid marriage license, both

parties agree that they are concidersd married sndeyr Islamic Law.¥ 7o

! pefendant s Motion to Dismiss Divorce Complaint, at 2;
Plaintiff s Oppositisn to Motion to Diasmiss Pivorce Complaint
and Cross Motisn for Pagtial Sumimary Judgment, at 2.

?1d.

* Dafendant’s Motion to Dismiss Divorce Complaint, at 2;
Plaintiff’s Opposition to Motion to Dismiss Pivorce Complaint
and Cross Motion for Partial SuUTIMATY Judgment, at 4-§,

16 v.I.cC. 3Bal. Flaintiff's Opposition o Motion to Dismizg
Diverce Complaint, at 3, befendant’s Motion to Dismiss Divaroe
Complaint, at &.

* Defendant’ s Reply T0 Plaintifi’s Opposition te Motion to
Dismisg, .57 Plaintiffte Coposition to Morion to Dismiss, p., 3

PAGE 83711
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that end, both partiss admit to having cohabited as hoshand and wife,’
and Rad four children together.' However, Lhe clgay issue of dispute
peforeg the court is if, at any time, & valid marriags existed befns

the Court, thus allowing the Jourt to enersise jurisdiction over fra
digzoliuvrinn,

In his Motlon to Dismiss, Mr. Hamed arguss bhat ths partias’

1993 marrisuge cersmeny, a3 it did not include a valid marriags

license, failed to create a valid merriage under Virgin Isiands law,

& ,
Furthermore,

as elaborated by the District Court in In Re ¥Ehalj
despite the parties’ application fﬁr 4 marriags license jin 2008, Mr.
Hamed argues that the lack of & subsequent golemnizabion again
prevented a valid marriage from being Fformed.® As sush, this Court
lacks subject matter jurisdistion over Ms. Hamed s divoros somplaint,
as only a husband and wife may maintain ap action for divorce,

Iﬂ contrast, Ms. Hamed srgues that the Digtrict Court srrsd in

the Khalil d@ﬁwblon, and, per the Tnternal Cperating Procedures of

! In her Cpposition to Mr. Hamed's Motiop to Dismiss the Divorcs

Complalnt, Me. Hamed submitted exhibits refarencing her uss of

the zurname Hamed on her passport, tax returns, bank card, and

other documents. Plaintiff’s Reply in Opposition, at 3-4.

Additionsily, Mr. Hamed, in his Oppositlion fo Ms. Hameo’s Cress
; Motion for Summary Judgment, admitted to being in an Lslanic

MArrisgs contract. Defendant’s Reply to Plainkiffrg Opposition,

at o.

? pefendant’s Motion to Dismiss, ar 8. Slaintiff's Faply in

Upposliion, ar 3.

P In re Khalil, 2001/183, 2003 WL 1873739 (D.V.I. Apr. &, 2003).

® Defendant’s Motion to Dismd &%, abt 3.

L Id. ar 7, witing 1§ V. I.0, 101,
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the Virgin Islands Suprame Court, Epalil is not binding b
Purthermeore, Mg, Hamed argues that she relicd upon the legitimacy of
the 1%99 marrisge, to the exteny that she stopped bursning tertiavy

education™ and changed her identity to reflect har married aratusg, ¥

Having taken sych steps in relisnce on the partias’ marriage, Ms.

Hamed argues that under Islamic law, LI thiz court fails te grant a
divoroe in this matiter, she will be unable bo oheain ap Islamic
divorce, and would be unable Lo remaryy sooordi

"

her religisn, and her cnilg custody rights wo

gdditicn, Ms. Hames argues that falluys vo grant 2 diveroe wizalal
potentialily subjmct her o Hegative reparoussions in soms telamic
countries she may visit.'

DISCUEIION

In the Virgin Tslands, “becaunge SuMiary Judgment is a drastie
remedy, it sheuld be granted only when ‘the pisadings, the Gilgoovary
and disclosure materials on Tile, and any affidavits show that thers

is no genvine issoe as te #0Y matsceial fapt and that the movant is

Y Plaintiffts Repiy in Upposition, at 13,
1z .

Id., at 1.

1d., at 3-4,

Yordo, at -3,

Bo1d., ar 7-g. Specilically, Ms. Hamed argues that she must
revelve a civil diverce in ord Lo obtaln an Islamic divorcs.
Bbsent & civil diverce, Mz, Ramed wowld remain aflectively
married and hey rights vis-d-vwig Rroperty snd custody would pe
diminizhed, and she could BYEN DE subiest to execution in
Isiamic countries.
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entitisd to judament 23 & matter of law.'™” “When reviewing the
recsrd, thiz Court must view the inferences to be drawnr from the
underlying facts in thé light moet favorabls to the NOANMOVInG party,
and‘we must take the nop-moving paity's conflicting allegations as
teue if ‘supported by nroper prﬁof&.“;” TPl survive summany
judgment, the nenmoving party's evidencs must amount Lo mors than g
seintiila, but may amount to lsss [ip the evaluation of Lhe court)
than a preponderancs, '™

?ﬁxthermcre, in the Virgin Islands, the Family Divigion of the
Buperler Zourt hias jurisdiction over all sctions for divorca,?
However, as Divorce ig an sction té dissclve the bonds of marriage
batween hitsband and wife, a marriags must exist for the Court to have
Jurisdiction. The District Court of the Visgin Tslands, in In Re
Fhalil, considsred the reguirements £or a marriage to exist under

Yirgin Islands law. Ir Khalil, 2 couple participated 4n an Islamic

religious cecemony on the Tasland of

4]

3n. Croeiw and falled to procure a
¥irgin Islands marriage license. The District Court held thar & prion

licen=e is a msodatory pradicate o a isgal marriage under Viegin

* Willisms v. United Corp., 50 V.I. 191, 194 (V.1.2008: {citing
Maduro v. Am. Eirlipes, Ine., .00, Civ, Na.2007-029, Z008 WL
BOLB25, ab *2 (V.I. Feb. 2&, 2008 funpubildshed) (guoting Foromes
wording of Ped R.Civ.E. 8601,

' Joseon v. Hess 0ii V.I. Corp., S.00. Civ. NoLZ0U9-0054, 2014
WL 1304611, &t *4 {(V.I. Maxr. §, 2011} (gusting Williams, 30 v.I.
ar 194~%5% (V.I, I008Y).

id. (interpal guotation marks omitted) . United Corw, v. Tuty
Park Ltd., 2011 WL 4417711 (v.I.), 2. ‘
iV ic. 78,

PAGE BB/11
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Iplands law.®® Abzent suen licenss, a marriage does not exist undep
Virgin Islands law, and this Court msy not dissolve a marriiage that
does not exist,

In this case, as has been elaborated suprs, the parties agree
that an Islamic marrisge ceremony took place and at ne peins, aithop
Before or aftsy thar LETEMONY, was a Yirgin Tglands mapriage licenzs
procured and finalized in socordance with Virgin lslands Lgw., Even
when congidering the facks of this matter in a light most favorable
to Ms. Hamed, thers is no genuine faoktual dispute as to whethar the
Hamed’s purported marriage complied with Virgin Islands law &

Wonethelesz, in her Cpposition te Mr. Hamed' s Motion to Dismiss,

M&. Hamed argues that the Digrsigt Courtfs holding in Kha is

viond, and this Court iz not bound to Knalil as 1t ds an unpublished
opinion, Specifically, Ms. Hamed raferancas the EupreMG.Cuurt 2 the
Virgin Islande’ ankaynal Op@:atinglEroceduxes’ Rule 5.7.1. Rule 5.7.3
instructs the Juprems UOUDt to net oite te unpublished opinions asz
Legal precedént. Howsver, this Coupr i8 the Buperiar Court of e
Virgin Islands. not the Supreme Court. As suesh, tha RBules of the
Supericr Court, fot those of the Supreme chft; BpPRIy in this Court’s
Procasdings. Porthermore, decisiens rendered by the Thirs Circuit ang

the Appellate Division of Ehe District Court are binding upon the

Apr. 4, 2003
v, &t 25

©In re Khalil, 2001/183, 2003 ur 1873733 (DLv.r
& Defendant’s Motion to Dismiss Divorce Complal,
Plaintifsr g Reply in Oppasition, at 45,

P&GE

A7/ 11
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Bupsrior Court even 4F they would cnly rapresent persvagive authority

when the Supreme Cmurt considers an izsue.® Thos this Court lg bound

to follow the Dlatrict Uoupt's holding in In Re Hh:

Ms. Hamed, in her cross motion for FUMMATY judgmsnt, also
alleges that she detrimentally rellied on her marviage to Mr. Hamed
being valid., While not framed aslamah, thiz Court believes Ms. Hamed
segks To assert z claim in equitable sstoppel, of which detrimental
reliance iz 2 compongtit. This Court iz uninclines to entertain an
argument in eguity with existing precedent directly on point.
Honetheless, sven 1f it ware, Ms. Hamed would have failed 4o meet the
elementy to prevail.

in the Vipgin Isiapds, the first element of eguitable estoppel
1s 2 representation of some kind made by the party to be estoppod

which "oftan conzists of some verbal statemsnt ... Lhat something is

true or not true gomtvary to the actual faobs and the BRTOhpEd

party's later claim.” Gov't Guarantes Pund of Republic of Figland .

Hyatt Corp., %5% ¥. Supp. 441, 458 fDVLIL Y8975, The zzeoond element
ig ar “intention or sxpaotation Lhat one's conduct shail be acted
upen by, or influsnce, the party seeking estoppsl.” Yd. The third
elemsnt is full knowledge by the party sought o be estopped of the
trie facts at the time of the repxeaéntaticn. Tl Fimally, the pexty

claiming astoppel “must have, as a resGlt of the othar pattyvts

¥ In re People of the V.I., 51 V.I. 374, 389 n.9 (V.I. 2008),

PAGE B8/11
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conduct, acted or failed to act s0 that his position was changad in
sueh a way that he will suffer injury 1L ihe obher party iz noo
estopped, ” and the party claiming agtoppel must not have had
knowledge of the misyepresented facts. Id.

In this case, Mr. Hamed did, through participating in the
Felamle marviage celemony, Maks A PEPressntation Thar he and Ms.
Hamed were married.® By taking part in the msrriage ceremonv, as the
facts indicate, the Court finds that My. Hamed intended Ms. Hamed to
rely on the m@rémmny o sonduct her affairs as a married wonan,
including cohabitation and bearing ehildren.’™ Howsver, on the third
element Mr. Hamped’'s full knowledge of the true fscts oonearning the
marriage’s validity at the time of the Islamic ceramony, the Coued
finds that M. Hamed's claim fails. Tn this case, no evidaence was
presentsd that indicated thet Mr. Hamed wés awdre that rhe Islamic
marriage céxemcny and subseguesnt Qmarriage certifigate™ would not

congtitute a valid marrisge onder Virgin Tslands law. In fact, Mr.

w

Hamed, liks Ms. iamed, appears, torough his behavios™, to have
assumed that the cersmony was valid. As such, the Court finds that

the facts do not indicate that Mr. Hamed had full knowledge of the

Defendant!s Moticn to Dismiss Divopcs Cummplalint, av Z;
Flaintlfi’s Oppusition to Motion to Diemiss Divores Complaint
and Cross Moticon for Partial Suwmary Judgment, at 2.

Y Zee notes § and 7 supra. ,

** Yhe facts indicate that My. Hamed lived with Ms. Hamed zsz =
husband would with a wife. The rurported marriage produsend
shildren and Mr. Hamed appears to have trested Mz, Hamed az his
wWife,

23
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diverges,

tha Cour
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parn on

the part
place.”®

In
marriagy

Court ma

t’'s position regarding Ms. Hamed’s equitable sstoppsl

HOM P STEELE CHAMEER

P&GE

EN-13-DI-4Z

vrge fagts goncerning the validity of the parties’ marriags.

showing of such knowledge on the part of Mr. Hamed.

Hamed' s claim in eguitsable estoppel must fall,

jecpardizing nher custody rights under Islamic daw.”

Thus,

e,

arqument, this Court i gimilarly uninelined to entertain what is

liy & Fairness ascgument in the fags of existing precedent

on peint. Additionally, tha Court notes that, in regards tw

child custody, both parties agree that all of thelr children wers

. . - .
St. Croix, and continue to reside thare.” As such, undsr

Virpgin Islands law, this Court retaing jurisdiciion over custody of

ieg’ miney children regardless of whether a divorce takes

aum, this Court finds that, per binding precedent, no valid

mxisle i Lhis case under Viecgin Islands Lew. RAs suoh,

v not entertain an action for divorce in this matier.

27

Cppoesitl

partiss’
conngsti
such, a8
original

¥ plaintiff’s Reply in Opposition, at 7-8.
Defendant’ s Motion to Dismiss, at 3. Plaintiff™s Reply in

on, at 3.

minor ghildren, and both parties have a significant
oh Wwith St. Croix beyvond mere physical presgencs. As
af the time of thisz order, this Court would have
jurisdiction over any eustody aestion. 16 V.I.0. 127.

this

Absent

% Der the parties’ pleadings, St. Croix is the home stave of the

18/11
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jurisdiction, this Court must, therefore, grant Mr. Hemed’ s motion te
Dismiss.

Therefors the Courd, having been advissd in the premises, It is
hereby

ORDERED that Defendant Hisham Mohammed Hamed’s Motlon to Dismiss
Divorce Conplalnt ls GRAWTED; it is further

ORDERED that Plaintifi Hoda Fathi Yusef Hamgd’s Cross Motion for
Partial Summary Judgment iz DENIED: it iz furtheyr

ORDERED that this Acticn for Divexce ig DISMISSED: snd it iz
further

ORDERED that previcus order setving this matter down for trial
on February 10, 2014, iz hereby VACATED. Partiss arye not reguired to
zppear; and any action for custody, visitation, eto. ls to ba filed
a% » separats action.

OBDERED that a copy of this Order be served on the ?artiE$.

DOME BEND S0 ORDERED thiz 31°° dav of January, 2074.

L0 EIE

DENISE A. HINDE ROACE, JTURGE

By: i TWILL,
C@m{rtflark $?T\§?fz:}




